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cited. In New York, Michigan, and Rhode Island, only ordinary or 
reasonable care is required of elevator owners. Griffin v. Manice, 1Q6 
N. Y. 188; Burgess v. Stowe, 134 Mich. 204, 211; Edwards v. Manufac- 
turers Bldg. Co., 27 R. I. 248. 

Carriers — Passenger's Action for Injuries — Burden of Proof — Res 
Ipsa Loquitur. — Steele et ux. v. Pacific Electric Ry. Co., 143 Pac. 
(Cal.) 718. — When the fact is undisputed that an injury has occurred 
to plaintiff while alighting from a street car, but the circumstances 
attendant upon that injury are in question, held, it is error to charge 
that, under the doctrine of res ipsa loquitur, a presumption arises that 
defendant was negligent.. 

"The principle expressed by the formula res ipsa loquitur — the thing 
speaks for itself — is that, where the thing is shown to be under the 
management of the defendant or his servants, and the accident is such 
as in the ordinary course of things does not happen if proper care be 
used, it affords reasonable evidence, in the absence of explanation by 
defendant, that the accident arose from lack of proper care." Muskogee 
Electric Traction Co. v. Mclntire, 37 Okla. 684; McNulty v. Ludwig & 
Co., 153 App. Div. 206; The Joseph B. Thomas, 81 Fed. 578. 

The instrument doing the damage must be under the control of the 
defendant or his servants. Bonham v. Winchester Repeating Arms Co., 
179 111. App. 469- 

A presumption of negligence is not raised; that is, evidence sufficient 
to invoke this principle may not be sufficient to justify a directed verdict, 
in absence of rebuttal by defendant; but it must be presented to the 
jury and is sufficient to support an inference by the jury that the 
defendant was negligent. Zahniser v. Penn. Torpedo Co., 190 Pa. St. 
350; Heimberger v. Elliott Frog & Switch Co., 165 111. App. 316. 

Mere proof of injury is not sufficient. The plaintiff must introduce 
enough evidence concerning surrounding facts to justify jury in finding 
that those facts raise an inference of negligence on defendant's part. 
Burns v. United Rys. Co. of St. Louis, 158 S. W. (Mo.) 394; Davis v. 
Crisham, 213 Mass. 151. 

Then the defendant has the burden of going forward. Huscher v. 
New York & Queens Electric Lt. & Power Co., 158 App. Div. 422; 
Stewart v. Carpet Co., 138 N. C. 60. The inference sought to be raised 
may be rebutted by defendant by disproving in any way the plaintiff's 
allegations of negligence. Lellon v. Rawitser, 57 Conn. 583; Bush v. 
Barnett, 96 Cal. 202; Enright v. Chicago City Ry. Co., 165 111. App. 163. 
But the burden of proof is not shifted. Heimberger v. Elliott Frog Sr 
Switch Co., supra; Sweeney v. Erving, 228 U. S. 233. And the plaintiff, 
who has alleged negligence, must prove it and he must also prove that 
damage proximately resulted from it. Riordan v. Chicago City Ry. Co., 
178 111. App. 323; Wharton v. Warner, 75 Wash. 470; Button v. Frink, 
51 Conn. 342. 

Contracts — Illegality — Grounds of Relief. — Gilchrist v. Hatch, 106 
N. E. (Ind.) 694. — Held, although the parties to a transaction have con- 
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curred in an illegal act, they are regarded as not equally guilty, where 
one party has been induced to enter into the contract through fraud, 
and under such circumstances equity will intervene to relieve against 
the fraud when public good requires it. Plaintiff was induced to convey 
realty and give note for stock, the value of which was misrepresented 
by one of the defendants, who made an illegal agreement with plaintiff, 
by which the latter was to be elected secretary and attorney of the 
company. The other defendant participated in the fraud and received 
the conveyance and note, crediting with them his co-defendant, who was 
indebted to him. 

An action cannot be maintained on an illegal contract where plaintiff 
and defendant are equally culpable. Hanover Nat. Bank v. First Nat. 
Bank, 109 Fed. 421. But if the parties are not in pari delicto the party 
taken advantage of may recover the money paid. Concord v. Delaney, 
58 Me. 309. This was held to be so where the plaintiff paid money 
to check prosecution of her husband by defendant. Woodham v. Allen, 
130 Cal. 194. In Kansas it has been held that one who makes a part 
payment for liquor to be illegally sold is not in pari delicto and may 
recover the sum paid. S tans field v. Kunz, 62 Kans. 797. So where one 
makes use of criminal process to overcome will of another. Gorringe 
v. Read, 23 Utah 120. But a bribe paid to the attorney of an adverse 
litigant was held in New York to be not recoverable. Dake v. Patterson, 
5 Hun. 558. Where, however, the party is induced by fraud to enter 
into an illegal agreement, many courts allow a recovery, even when the 
contract has been executed, if public policy is thereby advanced. Such 
an illegal contract was set aside in Boyd v. De la Montagnie, 73 N. Y. 
498; the defendant induced his wife to transfer property with intent to 
defraud creditors, on his false representations that she was liable for 
certain debts and would lose her property. This is similar to the prin- 
cipal case and illustrates the general rule. Crossley v. Moore, 40 N. J. L. 
27; Foley v. Greene, 14 R. I. 618; Harrington v. Grant, 54 Vt. 236; 
Green v. Corrigan, 87 Mo. 359; McBlair v. Gibbes, 17 How. 232. 

Constitutional Law — Police Power — Public Display of Red Flags. — 
Commonwealth v. Karwonen, 106 N. E. (Mass.) 556. — Held, that an 
act forbidding the display of red flags in parades, as inimical to public 
order and morals, is a constitutional exercise of the police power. 

The minute censorship of private conduct assumed by the statute 
under consideration may be readily paralleled by other acts similarly 
upheld. People v. Van De Carr, 91 App. Div. (N. Y.) 20 (mutilation of 
national flag forbidden) ; .Com. v. Sherman Mfg. Co., 189 Mass. 76 (use 
of great seal as trade-mark prohibited). Unquestionably the police 
power extends to the prevention of practices merely indirectly menacing 
to the public peace and order. State v. Boyd, 91 Atl. (N. J.) 586; Davis 
v. Com., 167 U. S. 43; Updegraph v. Com., 11 Serg. & Rawl. (Pa.) 406; 
People v. Most, 171 N. Y. 423. The act must have a tendency reasonably 
conducive to its professed object. State v. Redmon, 134 Wis. 89. But 
the mere fact that certain cases fall within the prohibition, which do not 
fall within the scope of the justifying purpose, does not suffice to invalidate 



